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DOMESTIC VIOLENCE COMMITTEE PRESENTS

WuaAT FaAMILy COURT PRACTITIONERS

SHOULD KNOwW ABOUT SPECIAL
IMMIGRANT JUVENILES

(Part Two)

By ELINOR JorDAN, VERONICA THRONSON AND BELINDA OROZCO

One day, you may see a pleading or meet a prospective
client asking you to consider a form of humanitarian immi-
gration relief called Special Immigrant Juvenile Classification
(“SIJ”).! This is an opportunity for state courts to assist youth
who have experienced abuse, neglect, and abandonment by a
parent, and who also have endured a harrowing journey to the
United States. The Trafficking Victims Protection Reauthori-
zation Act expanded SIJ to assist more children, which has
prompted an increase in motion practice in Michigan courts.
Each year, approximately 20,000 SIJ cases are filed across the
United States.2 These cases reveal the physical abuse, forced
and unsafe labor, educational neglect, sexual exploitation, and

medical or nutritional deprivation that children from around
the world sometimes suffer. This article will help you under-
stand the relevant law and policies to effectively respond when
these children enter your courtroom or practice.

How should SIJ determinations be issued?

To issue the special determinations, the state court will
need to make certain findings, so it is appropriate to seek evi-
dence to support those findings. Some evidence may be pre-
sented in written form, such as: child’s birth certificate; mar-
riage certificate; death certificate; statements by the child or
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parent or other caregiver; educational records from the child’s
country of nationality or from the U.S.; medical and/or men-
tal health records from the foreign country or the U.S.; other
records reflecting the abuse, neglect, or abandonment that
occurred either in the country of nationality or in the U.S.;
statements of relatives or friends in the country of nationality
who witnessed the abuse, neglect, or abandonment or other
dynamics of the family relationship, conditions of the country
of nationality, or any other particular circumstances.’?

Standard of Proof

The Michigan Court of Appeals has held that the standard
of proof in determining whether to make the SIJ special deter-
minations is the preponderance of the evidence. In so hold-
ing, the state appellate court reviewed other jurisdictions de-
terminations and reasoned that, “because the SIJ statute does
not state the applicable standard of proof to be applied for
factual findings, we conclude that the preponderance of the
evidence standard applies.” Applying the general civil stan-
dard of proof allows courts the flexibility needed to account
for evidentiary issues outlined above and make findings using
the evidence that is available in the various forms it may take.

Procedure

In most cases, the primary source of evidence will be di-
rect examination testimony or a signed declaration from the
child or from a current caregiver or caseworker. Many chil-
dren who travel to the U.S. alone will not have access to pri-
mary documents or may be forced to reach out to an abusive
parent to access those records. Given that the parents do not
have any right at stake in the proceedings, a lower evidentiary
threshold is appropriate, and testimony should allow judges to

conduct sufficient factfinding. Where a child is placed with a
non-abusive parent or in other circumstances where a parent
is available, the parent may also testify or provide a signed dec-
laration to assist the court regarding the nature of the abuse,
neglect, or abandonment by the other parent, as may care-
givers or others familiar with the family or child’s situation.
Depending on their age and development, the child may tes-
tify, although children and youth who have suffered trauma
may have even more difficulty than other children recounting
those experiences or a precise sequence/chronology of events
during live testimony.®

Attorneys, supportive adults, and court staff should iden-
tify cases requiring translation services early in the process.
Further, it is vital to seek out the child’s best language. For
instance, many young people from Southern Mexico and
Central America speak an indigenous language as their first
language but may also speak Spanish, though not as fluently.
Children from India often speak English but may converse
in another language more fluently. Given the delicate subject
matter, it is best if the child testifies in their best language.
Sometimes interpreters for particular dialects can be chal-
lenging to identify. Courts and attorneys should consult the
resources listed below to identify strong interpreters for less
common languages.

When the court has completed the determinations, it
is best for its order to include more than template language
pulled from the federal law on SIJ. In addition to making
the requested findings, the court can provide brief, illustra-
tive facts that reflect its informed decisions about the child in
the case before the court. Attorneys should submit proposed
orders to simplify the court’s task of generating the order. Fi-
nally, under Michigan law, it is ideal and best practice to have
an order for a judge to submit with the federal immigration
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application, rather than a judicial referee-signed order that has
not yet become a final order of the court. Attorneys and courts
can assist in the sometimes-tight timeline for generating the
necessary order if they flag this need ahead of time and seck
out an order from the judge in the case.

Specific Determinations

Regarding the finding that the child is dependent on the
juvenile court,” federal law and policy guidance states that the
juvenile court order is suflicient for SIJ eligibility where it “[d]
eclares the petitioner dependent on the court, or legally com-
mits or places the petitioner under the custody of either a state
agency or department, or a person or entity appointed by a
state or juvenile court.”® The American Bar Association has
explained that “the court need only note that it has found the
child to be dependent on the court or that it has granted, at a
certain point, custody (or some other form of legal caregiving,
such as guardianship or adoption) to a particular person, state
agency, or entity.” Such findings are made whenever a court
makes an order that decides where a child will reside or spend
time. These are regular decisions of the Family Division of
the Circuit Courts' in divorce, child custody, guardianship,
paternity, adoption, child welfare, and juvenile delinquency;
and the Probate Court in guardianship.

When it comes to the determination that reunification with
one or both parents is not viable due to abuse, neglect, aban-

donment, or similar basis,"" the court need only make these de-
terminations using Michigan state law standards. Notably, the
court is not to assess the child’s experience of abuse, neglect,
abandonment, or similar circumstances when compared with
norms or laws in the child’s home country."? Further, no federal
definition of “abuse, neglect, or abandonment” renders reunifi-
cation with a parent unviable. State courts are to use their own
statutory, regulatory, or other definitions or understandings of
these terms or any “similar basis under state law.”

Moreover, a child living with one parent but unable to
reunify with the other because of abuse, neglect, or abandon-
ment by her other parent is eligible for SIJ." The other parent
may seck a custody order as part of a divorce or separation,
paternity action or child custody matter, to prevent an abu-
sive parent from trying to take the child, to more easily make
medical or educational decisions for the child, etc.'*

Given that no federal definition exists, Michigan courts
may use various statutes to guide their determination—re-
gardless of whether that court is vested with jurisdiction under
the statutes that provide those definitions. For example, abuse
and neglect are defined in the Child Protection Law' and the
Child Abuse and Neglect Prevention Act.'® For a definition
of abandonment, Michigan courts may look to various child
welfare statutes relating to children left without care or cus-
tody or with whom a parent has not had contact and has not
supported for an extended period of time."” The state court
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definitions serve as a guide for the court in making the judi-
cial determinations. For instance, a probate court acting in a
juvenile guardianship case could draw its definition of neglect
or abuse from the child welfare statutes—the SIJ framework
entrusts state courts with interpreting state statutes that gen-
erally deal with children’s well-being. Again, it is important
to note that simply applying a definition drawn from child
welfare or parental termination statutes does not convert the
SIJ determinations hearing into a proceeding under those sec-
tions. In turn, courts do not need to follow the exacting proce-
dural and evidentiary processes under those statutes to provide
the predicate order to the child.

Courts may also consider whether reunification is not via-
ble under a similar basis in state law, such as human trafficking
laws or laws dealing with sexual assault or domestic violence.
Practitioners should exercise caution when relying on a simi-
lar basis argument and would be well served to ensure that a
straightforward argument of abuse, neglect, or abandonment
is genuinely unavailable.

Common scenarios that children seeking SIJ orders in
Michigan courts may present include:

* DParents not providing proper nutrition, medical treat-
ment, or education.'®

*  Being required to work at a young age, instead of attend-
ing school, and engaging in dangerous work or use heavy
or unsafe equipment."’

* Physical abuse, including being beaten with some fre-
quency or intensity, or with implements such as belts,
sticks, or cords.?®

*  Having had no contact with a parent for most of their life
and the parent not having provided for them in recent
years, or parental death.”!

*  Sexual abuse by a step-parent or other relative, sex or labor
trafficking, or opting not to take protective action or to

help the child heal from such incidents.

Because these scenarios are consistent with the bases for
finding abuse, neglect, or similar findings under Michigan
law, they should be more than sufficient to support an order
with the special determinations in support of SIJ.

Finally, the court may find that the child’s best interest
would not be served by returning to her country of national-
ity or that of her parents. Although not all judges routinely
make best interest determinations (e.g., those not serving in
family, domestic relations, or dependency courts may be less
familiar with the process), any state court judge can draw on
existing state guidelines and resources for assessing a child’s
best interest.”” The full array of Michigan’s best interest factors
is well known and addresses a broad range of aspects of the
child’s life.”

The ABA has clarified that “[t]he state court need not be
an expert on the conditions of the child’s country of national-

ity. To determine what is in a child’s best interest, the court
need only consider and balance the information available.”*
The National Center for State Courts has elaborated that
courts require “some information to back the finding that it
is not in the [child]’s best interest to be returned to his/her
home country. The information may come from an assess-
ment or study conducted by another agency.”® Finally, the
ABA has suggested that courts consider “the opportunities the
child has in the U.S. in terms of safety versus likelihood of
harm, connections with nonoffending parents or caregivers,
relationships with friends and other sources of support, medi-
cal and mental health well-being, educational opportunities,
economic opportunities, other resources and opportunities,
and other factors.

Practitioner Knowledge of SIJ Can Make a Real
Difference for Children

Michigan family and probate courts have a discrete, but
critical role to play in the SIJ framework. Building a basic
knowledge base about SIJ will allow for efficient processing
of claims—allowing children to enter a path towards citizen-
ship and safety. Few areas of law provide such an opportunity
to make a positive difference in children’s lives. The resources
listed below are available to support you in assisting immi-
grant children and the authors would encourage members of
the bar to reach out with their questions.

Resources
*  Michigan Immigrant Rights Center MichiganImmigrant.org

*  Michigan State University College of Law Immigration Law
Clinic Law.MSU.edu/clinics/immigration.html

*  Michigan Judicial Institute Child Welfare Proceedings
Bench Book Courts.Michigan.Gov/4aadda/siteassets/publica-
tions/benchbooks/cpp/cpp.pdf

*  American University’s National Immigrant Women’s Assis-
tance Project (NIWAP) NIWAPIibrary.wcl.american.edu/sijs-

manual-table-of-contents

* U.S. Citizenship and Immigration Services uscis.gov/policy-
manual/volume-6-part-j-chapter-3

e ABA Immigrant Children’s Advocacy Network AmericanBar.
org/groups/probono_public_service/projects_awards/unac-
companied_minors/

e ABA Child Welfare and Immigration Project AmericanBar.
org/groups/public_interest/child_law/project-areas/immigra-
tion/

*  ABA Children’s Immigration Law Academy CILAcademy.org/
¢ National Association of Counsel for Children (NACC) Law

and Practice Manual or “Red Book” contains a chapter about
Special Immigrant Juveniles. NACCchildlaw.org/page/RedBook
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