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One day, you may see a pleading or meet a prospective 
client asking you to consider a form of humanitarian immi-
gration relief called Special Immigrant Juvenile Classification 
(“SIJ”).1 This is an opportunity for state courts to assist youth 
who have experienced abuse, neglect, and abandonment by a 
parent, and who also have endured a harrowing journey to the 
United States.  The Trafficking Victims Protection Reautho-
rization Act expanded SIJ to assist more children, which has 
prompted an increase in motion practice in Michigan courts. 
Each year, approximately 20,000 SIJ cases are filed across the 
United States.2 These cases reveal the physical abuse, forced 
and unsafe labor, educational neglect, sexual exploitation, and 

medical or nutritional deprivation that children from around 
the world sometimes suffer.  This article will help you under-
stand the relevant law and policies to effectively respond when 
these children enter your courtroom or practice.

What is Special Immigrant Juvenile Classification?

States and charities invest significant resources to ensure 
that abused, abandoned, and neglected children are protected 
and given an opportunity to succeed.  But before the early 
1990s, many such children faced almost inevitable deporta-
tion because they lacked a path to obtain lawful immigration 
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status.3  In short, as minors turned 18, these children would 
exit the child welfare system and enter the deportation system, 
sometimes being returned to countries they barely remem-
bered.  In other cases, children and youth arriving in the U.S. 
without a parent or legal guardian lack authorized immigra-
tion status.  These youth are not able to work legally, be eli-
gible for federal benefits including federal financial aid, access 
many state or local benefits, or enjoy a sense of stability and 
certainty about their lives.  Congress created and expanded SIJ 
to address this harsh injustice.4  

The SIJ statute creates a partnership between state courts 
and the Department of Homeland Security’s United States 
Citizenship and Immigration Services (“USCIS”), in which 
each entity plays a specialized, indispensable role to classify 
eligible children.  First, state courts make factual findings in 
matters involving the care or custody of children, known as 
the SIJ special findings, or the predicate order.  Second, US-
CIS determines the child’s eligibility for immigration status.5  
The special findings for SIJ have been routinely issued for im-
migrant children as part of a variety of state court cases—from 
delinquency proceedings to foster care placements.

The special findings required for SIJ are (1) the child has 
been “declared dependent on a juvenile court;” (2) the child’s 
“reunification with 1 or both of the immigrant’s parents is 
not viable due to abuse, neglect, abandonment, or a similar 
basis found under State law;” and (3) the child’s “best inter-
ests” would not be served by returning to his or her country 
of origin.6  

For purposes of immigration law, a juvenile court is de-
fined as a “court located in the United States having jurisdic-
tion under State law to make judicial determinations about 
custody and care of juveniles.”7  In this way, Congress expressly 
entrusted decisions regarding children’s best interests to state 
courts because of local courts’ expertise in this area of law.8  

This delegation to state courts was carefully considered.  
The rule comments declare that “it would be both impractical 
and inappropriate for the [federal government] to routinely 
adjudicate judicial or social service agency administrative de-
terminations as to the juvenile’s best interest.”9  In recognizing 
the expertise of local courts, the “SIJ statute affirms the insti-
tutional competence of state courts as the appropriate forum 
for child welfare determinations regarding abuse, neglect, or 
abandonment, and a child’s best interests.”10  Several Michigan 
state courts specialize in making determinations that impact 
the care or well-being of children found in this state.11  USCIS 
internal guidance explains the narrow, specific role that the 
SIJ statute asks state courts to play, explaining simply that the 
determinations “may be made in a single juvenile court order 
or in separate juvenile court orders. The order(s) should use 
language establishing that the specific judicial determinations 
were made under state law.”12

In short, the SIJ framework is about federalism: it allows 
state courts to retain their role in dependency and best in-

terests, while carving out appropriate immigration treatment 
for specific children.  Some state court judges have expressed 
concern about their role in the SIJ framework, thinking it is 
a federal issue.  However, Michigan state courts have juris-
diction to issue the SIJ findings.13  Further, state courts are 
not being asked to decide if the immigrant child should have 
lawful status in the U.S.—that is an issue for the federal gov-
ernment to determine. Instead, state courts are merely being 
asked to provide determinations about a vulnerable child, 
similar to findings these courts make daily.  Moreover, even 
a grant of SIJ from USCIS does not automatically grant law-
ful permanent residence or citizenship.  Instead, SIJ provides 
eligible abused, neglected, or abandoned immigrant youth ac-
cess to a path to lawful permanent residence.  Federal decision 
makers review the immigrant youth’s applications at various 
stages and assess factors such as their moral character and any 
grounds of inadmissibility.  Inadmissibility refers to the vet-
ting process that prevents most noncitizens who may pose a 
risk based on their criminal, public health, or national security 
backgrounds from becoming lawful permanent residents. Im-
portantly, some attributes that would make many noncitizens 
“inadmissible” are waived or waivable for special immigrant 
juveniles, such as public charge (associated with use of certain 
public benefits), entering the United States without inspec-
tion, and other grounds related to poverty or youthful status.14 

Which Courts Can Make SIJ Determinations?

For SIJ purposes, a juvenile court “means a court located 
in the United States that has jurisdiction under state law to 
make judicial determinations about the dependency and/or 
custody and care of juveniles.”15  There are multiple appropri-
ate venues in Michigan to consider these requests, including 
the Family Division of the Circuit Courts16 in divorce, child 
custody, guardianship, paternity, adoption, child welfare, and 
juvenile delinquency; the probate court in guardianship.  Oth-
er courts of general jurisdiction that find themselves making 
decisions impacting the dependency or custody of a juvenile 
could also play this critical role. 

The Trafficking Victims Protection Reauthorization Act 
and recent rulemaking clearly expanded SIJ to allow state court 
judges to issue the determinations when finding the child de-
pendent on the court or placing the child in the custody of an 
individual, agency, or entity.17 Indeed, dependency is created 
where there is a “court-ordered custodial placement” or “court 
ordered dependency on the court for provision of child wel-
fare services and/or other court ordered or court-recognized 
protective or remedial relie[f ].”18  Accordingly, judges are able 
to make the SIJ determinations in a wide range of cases, not 
just in child welfare cases, where the child is already consid-
ered “dependent” on the court.  For example, judges could 
make the special determinations in a juvenile delinquency case 
if a youth is committed to the care and custody of the pro-
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bation department, even if they continue living at home; as 
part of a case seeking a personal protection order, particularly 
where custody to the nonoffending parent is included in the 
order, in any matter where custody or guardianship is awarded 
to a relative or other third party caregiver, or in a declaratory 
or nunc pro tunc order after any of these types of proceedings 
has occurred.19

When should the determinations be made?

	 While the federal immigration authorities are able to 
designate an otherwise eligible youth for SIJ so long as they 
apply before their twenty-first birthday, Michigan courts 
meeting the juvenile court definition often are not able to 
take initial jurisdiction after a child turns eighteen.  For this 
reason, practitioners and court actors may anticipate a good 
deal of anxiety for a youth who is up against this deadline to 
enter the court’s jurisdiction.  In turn, it is helpful for courts to 
be aware that practitioners may face difficulty in completing 
service of process as it is ordinarily undertaken in local cases.  
For instance, a parent who has long-since abandoned a child 
or whom the child fears due to a history of physical or sexual 
violence, may be difficult to reach.  International service also 
poses unique concerns where service by publication may be 
complicated by a plethora of potential obstacles.  In cases 
where a child’s eighteenth birthday is quickly approaching, it 
is critically essential for courts to consider alternative forms of 
service that are often more effectively calculated to apprise the 
parent of the proceedings (e.g., a message on social media or 
“WhatsApp”).  Furthermore, it is helpful when courts recall 
that for the purposes of the SIJ determinations, the parent has 
no substantive rights at issue as the application only pertains 
to a benefit that could support the child.  The Michigan Court 
of Appeals has applied ordinary civil service-of-process rules to 
cases involving the SIJ special findings and has indicated that 
no additional service is contemplated beyond what is ordinar-
ily required by the court rules.20

Resources
•	 Michigan Immigrant Rights Center MichiganImmigrant.org 

•	 Michigan State University College of Law Immigration Law 
Clinic Law.MSU.edu/clinics/immigration.html

•	 Michigan Judicial Institute Child Welfare Proceedings 
Bench Book Courts.Michigan.Gov/4aadda/siteassets/publica-
tions/benchbooks/cpp/cpp.pdf

•	 American University’s National Immigrant Women’s Assis-
tance Project (NIWAP) NIWAPlibrary.wcl.american.edu/sijs-
manual-table-of-contents

•	 U.S. Citizenship and Immigration Services uscis.gov/policy-
manual/volume-6-part-j-chapter-3

•	 ABA Immigrant Children’s Advocacy Network AmericanBar.
org/groups/probono_public_service/projects_awards/unac-
companied_minors/

•	 ABA Child Welfare and Immigration Project  AmericanBar.
org/groups/public_interest/child_law/project-areas/immigra-
tion/

•	 ABA Children’s Immigration Law Academy CILAcademy.org/

•	 National Association of Counsel for Children (NACC) Law 
and Practice Manual or “Red Book” contains a chapter about 
Special Immigrant Juveniles. NACCchildlaw.org/page/RedBook
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